1852.228-78

damage is involved in Protected Space Oper-
ations and the person, entity, or property
damaged is damaged by virtue of its involve-
ment in Protected Space Operations. The
cross-waiver shall apply to any claims for
damage, whatever the legal basis for such
claims, including but not limited to delict (a
term used in civil law countries to denote a
class of cases similar to tort) and tort (in-
cluding negligence of every degree and kind)
and contract against:

(i) Any Partner State other
United States;

(ii) A related entity of any Partner State
other than the United States; and

(iii) The employee of any of the entities
identified in paragraphs (c)(1) (i) and (ii) of
this clause.

(2) The Contractor agrees to extend the
waiver of liability as set forth in paragraph
(c)(1) of this clause to subcontractors at any
tier by requiring them, by contract or other-
wise, to agree to waive all claims against the
entities or persons identified in paragraphs
(¢)(1)(@) through (c)(1)(iii) of this clause.

(3) For avoidance of doubt, this cross-waiv-
er includes a cross-waiver of liability arising
from the Convention on International Liabil-
ity for Damage Caused by Space Objects,
(March 29, 1972, 24 United States Treaties and
other International Agreements (U.S.T.)
2389, Treaties and other International Acts
Series (T.I.A.S.) No. 7762) in which the per-
son, entity, or property causing the damage
is involved in Protected Space Operations.

(4) Notwithstanding the other provisions of
this clause, this cross-waiver of liability
shall not be applicable to:

(i) Claims between the United States and
its related entities or claims between the re-
lated entities of any Partner State (e.g.,
claims between the Government and the
Contractor are included within this excep-
tion);

(ii) Claims made by a natural person, his/
her estate, survivors, or subrogees for injury
or death of such natural person;

(iii) Claims for damage caused by willful
misconduct; and

(iv) Intellectual property claims.

(5) Nothing in this clause shall be con-
strued to create the basis for a claim or suit
where none would otherwise exist.

than the

(End of clause)

[59 FR 65730, Dec. 21, 1994]

1852.228-78 Cross-waiver of liability
for NASA expendable launch vehi-
cle launches.

As prescribed in 1828.371 (c¢) and (e),
insert the following clause:

48 CFR Ch. 18 (10-1-06 Edition)

CROSS-WAIVER OF LIABILITY FOR NASA EX-
PENDABLE LAUNCH VEHICLE (ELV)
LAUNCHES (SEP 1993)

(a) As prescribed by regulation (14 CFR
part 1266), NASA agreements involving ELV
launches are required to contain broad cross-
waivers of liability among the parties and
the parties related entities to encourage par-
ticipation in space exploration, use, and in-
vestment. The purpose of this clause is to ex-
tend this cross-waiver requirement to con-
tractors and subcontractors as related enti-
ties of NASA. This cross-waiver of liability
shall be broadly construed to achieve the ob-
jective of encouraging participation in space
activities.

(b) As used in this clause, the term:

(1) Contractors and Subcontractors include
suppliers of any kind.

(2) Damage means:

(i) Bodily injury to, or other impairment of
health of, or death of, any person;

(ii) Damage to, loss of, or loss of use of any
property;

(iii) Loss of revenue or profits; or

(iv) Other direct, indirect, or consequential
damage;

(3) Party means a person or entity that
signs an agreement involving an ELV
launch;

(4) Payload means all property to be flown
or used on or in the ELV; and

(5) Protected Space Operations means all
ELV and payload activities on Earth, in
outer space, or in transit between Earth and
outer space performed in furtherance of an
agreement involving an ELV launch or per-
formed under the contract. ‘‘Protected Space
Operations” excludes activities on Earth
which are conducted on return from space to
develop further a payload’s product or proc-
ess except when such development is for
ELV-related activities necessary to imple-
ment an agreement involving an ELV launch
or to perform this contract. It includes, but
is not limited to:

(i) Research, design, development, test,
manufacture, assembly, integration, oper-
ation, or use of ELVs, transfer vehicles, pay-
loads, related support equipment, and facili-
ties and services;

(ii) All activities related to ground sup-
port, test, training, simulation, or guidance
and control equipment and related facilities
or services.

(6) Related entity means:

(i) A party’s Contractors or subcontractors
at any tier;

(ii) A party’s users or customers at any
tier; and

(iii) A Contractor or subcontractor of a
party’s user or customer at any tier.

(c) (1) The Contractor agrees to a waiver of
liability pursuant to which the Contractor
waives all claims against any of the entities
or persons listed in paragraphs (c¢)(1)(i)

304



National Aeronautics and Space Administration

through (c)(1)(iii) of this clause based on
damage arising out of Protected Space Oper-
ations. This waiver shall apply only if the
person, entity, or property causing the dam-
age is involved in Protected Space Oper-
ations and the persons, entity, or property
damaged is damaged by virtue of its involve-
ment in Protected Space Operations. The
waiver shall apply to any claims for damage,
whatever the legal basis for such claims, in-
cluding but not limited to delict (a term
used in civil law countries to denote a class
of cases similar to tort) and tort (including
negligence of every degree and kind) and
contract, against:

(i) Any party other than the Government;

(ii) A related entity of any party other
than the Government; and

(iii) The employees of any of the entities
identified in (c)(1) (i) and (ii) of this clause.

(2) The Contractor agrees to extend the
waiver of liability as set forth in paragraph
(c)(1) of this clause to subcontractors at any
tier by requiring them, by contract or other-
wise, to agree to waive all claims against the
entities or persons identified in paragraphs
(c)(1)({) through (c)(1)(iii) of this clause.

(3) For avoidance of doubt, this cross-waiv-
er includes a cross-waiver of liability arising
from the Convention on International Liabil-
ity for Damage Caused by Space Objects,
(March 29, 1972, 24 United States Treaties and
other International Agreements (U.S.T.)
2389, Treaties and other International Acts
Series (T.I.A.S.) No. 7762) in which the per-
son, entity, or property causing the damage
is involved in Protected Space Operations.

(4) Notwithstanding the other provisions of
this clause, this cross-waiver of liability
shall not be applicable to:

(i) Claims between any party and its re-
lated entities or claims between any party’s
related entities (e.g., claims between the
Government and the Contractor are included
within this exception);

(ii) Claims made by a natural person, his/
her estate, survivors, or subrogees for injury
or death of such natural person;

(iii) Claims for damage caused by willful
misconduct; and

(iv) Intellectual property claims.

(5) Nothing in this clause shall be con-
strued to create the basis for a claim or suit
where none would otherwise exist.

(6) This cross-waiver shall not be applica-
ble when the Commercial Space Launch Act
cross-waiver (49 U.S.C. App. 2615) is applica-
ble.

(End of clause)

[59 FR 56731, Dec. 21, 1994]

1852.228-81

1852.228-80 Insurance—Immunity
From Tort Liability.

As prescribed in 1828.311-270(b), insert
the following provision:

INSURANCE—IMMUNITY FROM TORT LIABILITY
(SEP 2000)

If the offeror is partially or totally im-
mune from tort liability to third persons as
a State agency or as a charitable institution,
the offeror will include in its offer a rep-
resentation to that effect. When the success-
ful offeror represented in its offer that it is
immune from tort liability, the following
clause(s) will be included in the resulting
contract:

(a) When the offeror represents that it is
partially immune from tort liability to third
persons as a State agency or as a charitable
institution, the clause at FAR 52.228-7, In-
surance—Liability to Third Persons, and the
associated NFS clause 1852.228-81, Insur-
ance—Partial Immunity From Tort Liabil-
ity, will be included in the contract.

(b) When the offeror represents that it is
totally immune from tort liability to third
persons as a State agency or as a charitable
institution. the clause at NFS 1852.228-82 In-
surance—Total Immunity From Tort Liabil-
ity, will be included in the contract.

(End of provision)

[656 FR 54440, Sept. 8, 2000]

1852.228-81 Insurance—Partial Immu-
nity From Tort Liability.

As prescribed in 1828.311-270(c), insert
the following clause:

INSURANCE—PARTIAL IMMUNITY FROM TORT
LIABILITY (SEP 2000)

(a) Except as provided for in paragraph (b)
of this clause, the Government does not as-
sume any liability to third persons, nor will
the Government reimburse the contractor
for its liability to third persons, with respect
to loss due to death, bodily injury, or dam-
age to property resulting in any way from
the performance of this contract; and

(b) The contractor need not provide or
maintain insurance coverage as required by
paragraph (a) of FAR clause 52.228-7, Insur-
ance—Liability to Third Persons, provided
that the contractor may obtain any insur-
ance coverage deemed necessary, subject to
approval by the Contracting Officer as to
form, amount, and duration. The Contractor
shall be reimbursed for the cost of such in-
surance and, to the extent provided in para-
graph (c) of FAR clause 52.228-7, for liabil-
ities to third person for which the contractor
has obtained insurance coverage as provided
in this paragraph, but for which such cov-
erage is insufficient in amount.
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